AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Surface Transportation Board, DOT

have no precedential value and may
not be relied upon in any manner dur-
ing subsequent arbitration proceedings
conducted under the rules in this part.

§1108.11 Enforcement and appeals.

(a) Petitions to modify or vacate. A
party may petition the Board to mod-
ify or vacate an arbitral award. The ap-
peal must be filed within 20 days of
service of a final arbitration decision,
and is subject to the page limitations
of §1115.2(d) of this chapter. Copies of
the appeal shall be served upon all par-
ties in accordance with the Board’s
rules at part 1104 of this chapter. The
appealing party shall also serve a copy
of its appeal upon the arbitrator(s). Re-
plies to such appeals shall be filed
within 20 days of the filing of the ap-
peal with the Board, and shall be sub-
ject to the ©page limitations of
§1115.2(d) of this chapter.

(b) Board’s standard of review. On ap-
peal, the Board’s standard of review of
arbitration decisions will be narrow,
and relief will be granted only on
grounds that the award reflects a clear
abuse of arbitral authority or discre-
tion or directly contravenes statutory
authority. Using this standard, the
Board may modify or vacate an arbi-
tration award in whole or in part.

(1) Board decisions vacating or modi-
fying arbitration decisions under the
Board’s standard of review are review-
able under the Hobbs Act, 28 U.S.C. 2321
and 2342.

(2) Nothing in these rules shall pre-
vent parties to arbitration from seek-
ing judicial review of arbitration
awards in a court of appropriate juris-
diction pursuant to the Federal Arbi-
tration Act, 9 U.S.C. 9-13, in lieu of
seeking Board review.

(c) Staying arbitration decision. The
timely filing of a petition for review of
the arbitral decision by the Board will
not automatically stay the effect of
the arbitration decision. A stay may be
requested under §1115.3(f) of this chap-
ter.

(d) Enforcement. Parties seeking to
enforce an arbitration decision made
pursuant to the Board’s arbitration
program must petition a court of ap-
propriate jurisdiction under the Fed-
eral Arbitration Act, 9 U.S.C. 9-13.

§1109.1

§1108.12 Fees and costs.

(a) Filing fees. When parties use the
Board’s arbitration procedures to re-
solve a dispute, the party filing the
complaint or an answer shall pay the
applicable filing fee pursuant to 49 CFR
part 1002.

(b) Party costs. When an arbitration
panel is used, each party (or side to a
dispute) shall pay the costs associated
with the arbitrator it selects. The cost
of the neutral arbitrator shall be
shared equally between the opposing
parties (or sides) to a dispute.

(c) Single arbitrator method. If the sin-
gle arbitrator method is utilized in
place of the arbitration panel, the par-
ties shall share equally the costs of the
neutral arbitrator.

(d) Board costs. Regardless of whether
there is a single arbitrator or a panel
of three arbitrators, the Board shall
pay the costs associated with the prep-
aration of a list of neutral arbitrators.

§1108.13 Additional parties per side.

Where an arbitration complaint is
filed by more than one complainant in
a particular arbitration proceeding
against, or is answered or counter-
claimed by, more than one respondent,
these arbitration rules will apply to
the complainants as a group and the
respondents as a group in the same
manner as they will apply to individual
opposing parties.

PART 1109—USE OF MEDIATION IN
BOARD PROCEEDINGS

Sec.

1109.1 Mediation statement of purpose, or-
ganization, and jurisdiction.

1109.2 Commencement of mediation.

1109.3 Mediation procedures.

1109.4 Mandatory mediation in rate cases to
be considered under the stand-alone cost
methodology.

AUTHORITY: 49 U.S.C. 721(a) and 5 U.S.C. 571
et seq.

SOURCE: 78 FR 29083, May 17, 2013, unless
otherwise noted.

§1109.1 Mediation statement of pur-
pose, organization, and jurisdiction.
The Board favors the resolution of
disputes through the use of mediation
and arbitration procedures, in lieu of
formal Board proceedings, whenever
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§1109.2

possible. Parties may seek to resolve a
dispute brought before the Board using
the Board’s mediation procedures.
These procedures shall not be available
in a regulatory proceeding to obtain
the grant, denial, stay or revocation of
a request for construction, abandon-
ment, purchase, trackage rights, merg-
er, pooling authority or exemption re-
lated to such matters. The Board may,
by its own order, direct the parties to
participate in mediation using the
Board’s mediation procedures. The
Board’s mediation program is open to
all parties eligible to bring or defend
matters before the Board.

§1109.2 Commencement of mediation.

(a) Availability of mediation. Medi-
ation may be commenced in a dispute
before the Board:

(1) Pursuant to a Board order issued
in response to a written request of one
or more parties to a matter;

(2) Where the Board orders mediation
by its own order; or

(3) In connection with a rate com-
plaint, as provided by §1109.4 and part
1111 of this chapter.

(b) Requests for mediation. Parties
wishing to pursue mediation may file a
request for mediation with the Board
at any time following the filing of a
complaint. Parties that use the Board’s
mediation procedures shall not be re-
quired to pay any fees other than the
appropriate filing fee associated with
the underlying dispute, as provided at
49 CFR 1002.2. The Board shall grant
any mediation request submitted by all
parties to a matter, but may deny me-
diation where one or more parties to
the underlying dispute do not consent
to mediation, or where the parties seek
to mediate disputes not eligible for
Board-sponsored mediation, as listed in
§1109.1.

§1109.3 Mediation procedures.

(a) Mediation model. The Chairman
will appoint one or more Board em-
ployees trained in mediation to medi-
ate any dispute assigned for mediation.
Alternatively, the parties to a matter
may agree to use a non-Board mediator
if they so inform the Board within 10
days of an order assigning the dispute
to mediation. If a non-Board mediator
is used, the parties shall share equally

49 CFR Ch. X (10-1-14 Edition)

the fees and/or costs of the mediator.
The following restrictions apply to any
mediator selected by the Board or the
parties:

(1) No person serving as a mediator
may thereafter serve as an advocate for
a party in any other proceeding arising
from or related to the mediated dis-
pute, including, without Ilimitation,
representation of a party to the medi-
ation before any other federal court or
agency; and

(2) If the mediation does not fully re-
solve all issues in the docket before the
Board, the Board employees serving as
mediators may not thereafter advise
the Board regarding the future disposi-
tion of the remaining issues in the
docket.

(b) Mediation period. The mediation
period shall be 30 days, beginning on
the date of the first mediation session.
The Board may extend mediation for
additional periods of time not to ex-
ceed 30 days per period, pursuant to
mutual written requests of all parties
to the mediation proceeding. The
Board will not extend mediation for ad-
ditional periods of time where one or
more parties to mediation do not agree
to an extension. The Board will not
order mediation more than once in any
particular proceeding, but may permit
it if all parties to a matter mutually
request another round of mediation.
The mediator(s) shall notify the Board
whether the parties have reached any
agreement by the end of the 30-day pe-
riod.

(c) Party representatives. At least one
principal of each party, who has the
authority to bind that party, shall par-
ticipate in the mediation and be
present at any session at which the me-
diator(s) request that principal to be
present.

(d) Confidentiality. Mediation is a
confidential process, governed by the
confidentiality rules of the Adminis-
trative Dispute Resolution Act of 1996
(ADRA) (6 U.S.C. 574). In addition to
the confidentiality rules set forth in
the ADRA, the Board requires the fol-
lowing additional confidentiality pro-
tections:

(1) All parties to Board sponsored me-
diation will sign an Agreement to Me-
diate. The Agreement to Mediate shall
incorporate these rules by reference.
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(2) As a condition of participation,
the parties and any interested parties
joining the mediation must agree to
the confidentiality of the mediation
process as provided in this section and
further detailed in an agreement to
mediate. The parties to mediation, in-
cluding the mediator(s), shall not tes-
tify in administrative or judicial pro-
ceedings concerning the issues dis-
cussed in mediation, nor submit any
report or record of the mediation dis-
cussions, other than the settlement
agreement with the consent of all par-
ties, except as required by law.

(3) Evidence of conduct or statements
made during mediation is not admis-
sible in any Board proceeding. If medi-
ation fails to result in a full resolution
of the dispute, evidence that is other-
wise discoverable may not be excluded
from introduction into the record of
the underlying proceeding merely be-
cause it was presented during medi-
ation. Such materials may be used if
they are disclosed through formal dis-
covery procedures established by the
Board or other adjudicatory bodies.

(e) Abeyance. Except as otherwise
provided for in §1109.4(f) and part 1111
of this chapter, any party may request
that a proceeding be held in abeyance
while mediation procedures are pur-
sued. Any such request should be sub-
mitted to the Chief, Section of Admin-
istration, Office of Proceedings. The
Board shall promptly issue an order in
response to such requests. Except as
otherwise provided for in §1109.4(g) and
part 1111 of this chapter, the Board
may also direct that a proceeding be
held in abeyance pending the conclu-
sion of mediation. Where both parties
to mediation voluntarily consent to
mediation, the period during which any
proceeding is held in abeyance shall
toll applicable statutory deadlines.
Where one or both parties to mediation
do not voluntarily consent to medi-
ation, the Board will not hold the un-
derlying proceeding in abeyance and
statutory deadlines will not be tolled.

(f) Mediated settlements. Any settle-
ment agreement reached during or as a
result of mediation must be in writing,
and signed by all parties to the medi-
ation. The parties need not provide a
copy of the settlement agreement to
the Board, or otherwise make the

§1109.4

terms of the agreement public, but the
parties, or the mediator(s), shall notify
the Board that the parties have
reached a mutually agreeable resolu-
tion and request that the Board termi-
nate the underlying Board proceeding.
Parties to the settlement agreement
shall waive all rights of administrative
appeal to the issues resolved by the
settlement agreement.

(g) Partial resolution of mediated issues.
If the parties reach only a partial reso-
lution of their dispute, they or the me-
diator(s) shall so inform the Board, and
the parties shall file any stipulations
they have mutually reached, and ask
the Board to reactivate the procedural
schedule in the underlying proceeding
to decide the remaining issues.

§1109.4 Mandatory mediation in rate
cases to be considered under the
stand-alone cost methodology.

(a) Mandatory wuse of mediation. A
shipper seeking rate relief from a rail-
road or railroads in a case involving
the stand-alone cost methodology must
engage in non-binding mediation of its
dispute with the railroad upon filing a
formal complaint under 49 CFR part
1111.

(b) Assignment of mediators. Within 10
business days after the shipper files its
formal complaint, the Board will as-
sign one or more mediators to the case.
Within 5 business days of the assign-
ment to mediate, the mediator(s) shall
contact the parties to discuss ground
rules and the time and location of any
meeting.

(c) Party representatives. At least one
principal of each party, who has the
authority to bind that party, shall par-
ticipate in the mediation and be
present at any session at which the me-
diator(s) requests that the principal be
present.

(d) Settlement. The mediator(s) will
work with the parties to try to reach a
settlement of all or some of their dis-
pute or to narrow the issues in dispute,
and reach stipulations that may be in-
corporated into any adjudication be-
fore the Board if mediation does not
fully resolve the dispute. If the parties
reach a settlement, the mediator(s)
may assist in preparing a written set-
tlement agreement.
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(e) Confidentiality. The entire medi-
ation process shall be private and con-
fidential. No party may use any con-
cessions made or information disclosed
to either the mediator(s) or the oppos-
ing party before the Board or in any
other forum without the consent of the
other party. The confidentiality provi-
sion of §1109.3(d) and the mediation
agreement shall apply to all medi-
ations conducted under this section.

(f) Mediation period. The mediation
shall be completed within 60 days of
the appointment of the mediator(s).
The mediation may be terminated
prior to the end of the 60-day period
only with the certification of the medi-
ator(s) to the Board. Requests to ex-
tend mediation, or to re-engage it
later, will be entertained on a case-by-
case basis, but only if filed by all inter-
ested parties.

(g) Procedural schedule. Absent a spe-
cific order from the Board, the onset of
mediation will not affect the proce-
dural schedule in stand alone cost rate
cases set forth at 49 CFR 1111.8(a).

PART 1110—PROCEDURES GOV-
ERNING INFORMAL RULEMAKING
PROCEEDINGS

Sec.

1110.1
1110.2
1110.3
1110.4

Applicability.

Opening of proceeding.

Publication of notices.

Participation.

1110.5 Consideration of comments received.

1110.6 Petitions for extension of time to
comment.

1110.7 Availability of dockets.

1110.8 Adoption of final rules.

1110.9 Petition for waiver.

1110.10 Petitions for reconsideration.

AUTHORITY: 49 U.S.C. 721.

SOURCE: 47 FR 49556, Nov. 1, 1982, unless
otherwise noted.

§1110.1 Applicability.

This part contains general rule-
making procedures that apply to the
issuance, amendment, and repeal of
rules, general policy statement, or
other interpretation of rules or law of
the Surface Transportation Board,
adopted under the procedures of sec-
tion 553 of title 5 of the United States
Code (the Administrative Procedure
Act).

49 CFR Ch. X (10-1-14 Edition)

§1110.2 Opening of proceeding.

(a) The Board may open a rule-
making proceeding on its own motion.
In doing so, it may consider the rec-
ommendations of other agencies of the
United States and of other persons.

(b) Any person may petition the
Board to issue, amend, or repeal a rule.

(c) Each petition seeking the institu-
tion of a proceeding, filed under this
section must:

(1) Be submitted, along with 15 copies
if possible, to the Chief, Section of Ad-
ministration, Office of Proceedings,
Surface Transportation Board, Wash-
ington, DC 20423-0001;

(2) Set forth the text or substance of
the rule or amendment proposed or
specify the rule that the petitioner
wants to have repealed or modified;

(3) Explain the interest of the peti-
tioner in the action requested; and

(4) Contain any information and ar-
guments available to the petitioner to
support the action sought and may de-
tail any environmental, energy, or
small business considerations.

(d) In rail cases, the Board will grant
or deny a petition within 120 days of its
receipt.

(e) If the Board determines that a pe-
tition contains adequate justification,
it will open a rulemaking proceeding
pursuant to §1110.3 and will notify the
petitioner of its action.

(f) If the Board determines that the
petition does not contain adequate jus-
tification for opening a rulemaking
proceeding, the petition will be denied,
with a brief statement of the grounds
for denial, and the petitioner will be
notified of the Board’s action.

(g) If a petition under this section
concerning a common carrier by rail-
road is granted, the Board will proceed
as soon as it is practicable. If the peti-
tion is denied, the Board will publish a
statement of the reasons for the denial
in the FEDERAL REGISTER.

[47 FR 49556, Nov. 1, 1982, as amended at 74
FR 52907, Oct. 15, 2009]

§1110.3 Publication of notices.

(a) Interpretive rules, general state-
ments of policy, and rules relating to
organization, procedure, or practice
may be issued as final without notice
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